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THE DISSOLUTION OF A TROJAN TRUST. 


There have been many things revealed 
by Dr. Schlieman’s “Report on the Excava- 
tions of Troy,” which give some conception 
of the surroundings inspiring the epics of 
blind Homer and the Roman Virgil and 
directing the lambent play of their poetic 
genius, 

Among the archives of the no longer 
fabled city, of which they wrote, found in 
an amphora, hermetically sealed and_ sur- 
viving the architectural design of the crum- 
bling columns around it, was a strange 
papyrus by the last of its kings. 

Possibly the events growing out of the 
policy to which the kingdom was reduced 
suggested to the creator of the Aeneid the 
culmination of the city’s downfall in the 
gift of a wooden horse, filled with enemies, 
irresistible when within the city’s walls, and 
then only as secret foes organized and 
working under the baleful cover of night. 

The papyrus, with translation faithful 
with the exception of corporate names, with 
which we take some liberty, because the 
local coloring in the originals would be 
understood but faintly in this modern age, 
reads as follows: 

IMPERIAL RESCRIPT. 

Whereas, there has been begun on the 
equity side of our High Court of Judica- 
ture, in this our glorious Kingdom of 
Troy, a suit for the destruction of a com- 
bination entered into and maintained be- 
tween the herein named companies and 
associations, to-wit: The Maud Muller 
Hay Raking Company, the Ruth and Naomi 
Gleaning Company, the Harvest Moon 
Helpers’ Association, the Two Blades-of- 
Grass-for-One Company, the Little Seeds 
of Kindness Company and the Get-Your- 
Wheat-Quick-to-the-Mill Company, each 
and every of which was instituted for 
the purpose of making the fertile fields of 





this our kingdom, even from Ida’s Mount 
to the resounding sea, support more abun- 
dantly our subjects, who, enjoying the 
fruits of honorable toil, would at the same 
time live in peace and amity with each 
other and in true loyalty to the throne 
coming down from glorious ancestors to 
us, their unworthy successor ; and 


Whereas, each of said companies pano- 
plied in law and with right and authority to 
unite the efforts of subjects well-inten- 
tioned to these ends, and receiving for re- 
ward just compensation for meritorious 
labor, was forbidden to combine and use 
its authority jointly with other companies 
to the stifling of trade, the restriction of 
production or the discouragement of com- 
petition such as preceded our vesting them 
with privilege to exist and until this priv- 
ilege came into the, hands of wicked men 
prostituting it to unlawful ends; and 

Whereas, said malefactors, by uniting 
said companies into one combination, not 
only have ceased-to allow them to vie and 
contend one with the other as servants of 
our kingdom and handmaids, so to speak, 
to the faithful toilers, whose harvests 
should reward their labor according to its 
just deserts, but they impose such tax and 
charge upon the implements of toil and 
production as in combination they see fit, 
and, though they toil not, neither do they 
spin, wear fine raiment and fare sumptu- 
ously every day and spread discontent 
among our law-respecting subjects, whose 
cries of injustice from the abuse of our 
grace and favor assail even the ears of 
the cloud-compelling Jove in his Olympian 
home ; and 

Whereas, we have sought for an entire 
aeon to apply due process of law in futile 
effort to dissever said companies and com- 
pel them to apply their power and author- 
ity, separately, to the beneficent ends for 
which they were created and which they 
formerly assisted, until schemes born of 
avarice and greed prostituted our grace and 
favor, and now only is it discerned that by 
“the light of reason” this severance may be 
compelled, but not yet do we know, wheth- 
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er, by said process of law, we may punish 
the promoters and maintainers of such 
schemes in the manner we punish violators 
who afflict our reign far less grievously ; 
and 

folds of their 
strangle the land as those of a mighty ser- 
pent of the sea strangle the bodies of men 


Whereas, the power 


in their fateful embrace, and our depart- 
ment of justice advises that we, the king, 
consent to attach to an agreed decree, to 
be entered in said suit for the complete and 
final separation of the components of said 
combination and for them diversely to act 
according to the grace and favor of their 
creation, our royal promise, that those of 
our subjects, who have prostituted — said 
companies and associations to unlawful 
ends, shall be immune from prosecution in 
our courts for their past offenses in this 
regard. 


Wherefore, grievously as it offends our 
throne, that we should seem to compound 
with violators of our law unrepentant in 
their avarice, yet mindful of their power- 
ful oppression and the dubious results ob- 
tained during so great a part of our reign 
in efforts to free our subjects therefrom, 
it is directed and ordered, under our royal 
hand, that, after the entering of such decree, 
each and every of said malefactors be as- 
sembled at the shore of the River Styx by 
such officers as our said court may appoint, 
there to be plunged and immersed each of 
them in its immunity waves, save as to the 
heel, to the end, that shafts of the law 
may rebound harmless from their front, 
but as to our subjects’ wrath they must 
rely upon themselves in amendment of their 
lives. 

Done at our royal palace in our Capitol 
City of Troy on the 23d day of the thir- 
teenth moon in the year after the building 
of our said city three hundred and twenty- 
three, and may the immortal gods approve 
our royal act. PRIAMOS, 
(The Great Seal) King. 
Attest: 

GLAUCOs, 

Keeper of the King’s Seal. 
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NOTES OF IMPORTANT DECISIONS 





STATUTES—CONSTRUCTION OF ADOPT- 
ED STATUTE.—The way in which the Su- 
preme Court of Kansas distinguishes the rule, 
that prior construction of the statute of a 
state that has been adopted by a sister state, 
goes with the statute into the adopting state, 
would seem to leave little of general vigor to 
the rule—indeed, the converse would seem in 
force, that is to say, the adopting state would 
generally put its own construction on _ the 
adopted statute, 


Thus in Sutton v. Heinzle, 116 Pac. 614, a 
Wisconsin statute adopted by Kansas was 
claimed to be entitled to receive the construc- 
tion Wisconsin’s Supreme Court had put on it 
prior to its adoption in Kansas. This statute 
had been held in Wisconsin not to authorize 
jurisdiction over personal property situated 
outside the state. 

The Kansas court had formerly held that 
jurisdiction over an indebtedness between non- 
residents was afforded by its statute, which 
it says was “essentially similar,’ to the later 
adopted statute. The Kansas court says: “A 
distinction might be made upon that ground 
* * * We prefer, however, to base our judg- 
ment upon another proposition. The rule as 
to the binding effect of a decision rendered 
prior to the adoption of a statute is not ab- 
solute. It does not apply ‘where other juris- 
dictions having the identical or substantially 
the same provision had given the language a 
different construction prior to the adoption.’ 
36 Cye. 1157; State v. Campbell, 73 Kan. 688, 
85 Pac. 784, 9°L. R. A. (U. S.) 533. This must 
be especially true where the court of the adopt- 
ing state itself had already rendered a con- 
trary decision under a statute essentially simi- 
lar. The language interpreted by the Wiscon- 
sin court was not peculiar to the statute there 
under consideration. It was, so far as con- 
cerns the matter now in hand, substantially the 
same as that of the earlier Kansas statute, and 
of garnishment statutes generally. That the 
Wisconsin court takes a different view of the 
law from that announced in the early Kansas 
case is not due to any difference in the statutes 
considered, but to a different view of the ef- 
fect of garnishment process generally, and in 
particular to a conviction that it is against 
public policy to allow courts to acquire juris- 
diction by garnishment over property in anoth- 
er state or over a debt owed by one non-resi- 
dent to another.” 

There is much of inconclusiveness in this 
reasoning—especially that part of it which 
speaks of other jurisdictions having like 
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provisions construing them differently and, as 
the court seemed to have excellent ground for 
a distinction, it ought to have refrained from 
obiter dictum. 

It would seem to us that, where several jur- 
isdictions other than the adopting state have 
similar statutes, to which variant construction 
is applied, the rule would be found to work 
with a peculiarly salutary result, if the fact of 
particular adoption is clear. A legislature is 
supposed to desire certainty in its statutes and 
adoption from a particular state, when there 
is diverse construction elsewhere, strongly im- 
plies that it carefully chooses a particular con- 
struction among the many, 

That the adopting state had given a differ- 
ent construction to an “essentially similar” stat- 
ute may be thought to have more force, but 
this exception is quite elastic, many considera- 
tions governing its application. If the new 
statute covers completely the ground of the 
old, implication of repeal works in every direc- 
tion. The Kansas court seemed to us to be 
thinking, that the more construction is variant 
and confusing, the less is the legislature solici- 
tors to allay confusion known to it to exist. 





INDICTMENT — CLERICAL OMISSSION 
MAKING INDICTMENT UNGRAMMATICAL. 
—Our readers may recall the case of State 
v. Campbell, 210 Mo. 202, which declared an 
indictment fatally bad for omission of “the” 
before “state” in the formal conclusion pre- 
scribed by constitutional provision, the court, 
arguing that such omission made it uncertain 
what “state”. was meant. For comment see 
68 Cent. L. J. 421. 

In contrast wth the much criticised Camp- 
bell case it is refreshing to refer to a North 
Carolina case as to a clerical omission which 
to us seemed to have much more of import 
about it than the “the” in the Campbell case. 
See State v. Hawkins, 71 S. E. 326. 

In this case the indictment charged that the 
defendant, on a previously named day, “un- 
lawfully, wilfully and feloniously break and 
enter,” omitting to charge that he “did,” ete. 

The court quotes from Joyce on Indictments, 
Sec. 201, where it is said: “Though an in- 
dictment may be couched in ungrammatical 
language, this will not of itself render the in- 
dictment insufficient, provided the intention 
and meaning is clearly apparent.” 

Further a quotation from Com. v. McCall, 21 
Pick (Mass.) 515, shows Justice Morton, say- 
ing. “The grammatical and critical objection, 
however ingenious and acute it may be, can- 
not prevail. The age is gone by when had 
Latin or even bad English, so it be sufficiently 
intelligible, can avail against the indictment, 
declaration or plea.’ 





It would seem quite trite to be making this 
reference, except that such decisions as the 
Campbell case may justify us. We remember 
also that the Texas Court of Criminal Appeals 
was cited by the Campbell case in support of 
its rulirg. 

The case of Gentry v. State, 137 S. W. 696, 
decided by the same Texas court discusses 
a criminal complaint charging an aggravated 
assault on “on M. W.,” instead of on “one 
M. W.” The court said the second “on” was 
evidently meant for “one,” but it is clearly 
surplusage and need not be considered either 
in the complaint or information. There is in- 
ference here of distinction as regards the old 
ruling, as to which it would appear the Mis- 
souri and Texas courts are a class by them- 
selves. 








RECALL OF JUDGES—LACK OF A PRE- 
CEDENT. 





To recall or not to recall, that is the ques- 
tion that is perplexing California to-day; 
whether it is better to suffer the evils we have 
than fly to those we know not of, which may 
lie wrapped up in the recall, causes Many an 
honest man to doubt, although all long for 
some kind of a reform which shall sweep away 
the galling evil that burdens the proud state 
almost beyond endurance. Reactionaries of 
all kinds, the sordid special interest, and all 
the powers which make for evil in the com- 
munity, are against the recall of the judges— 
the ring politician, the “Southern Pacific ma- 
chine,” the bawdy-house landlords and the 
bawdy-house keepers, the rum interests, the 
saloons and the saloon-hangers-on, and the 
like. 

Some honest men doubt the wisdom or ex- 
pediency of the “experiment,” for such they 
denominate the recall, and such in truth it is. 
All who oppose the innovation inveigh against 
the recall because it is “without precedent,” 
and that fact cannot be seriously questioned. 
By many it is declared that the adoption of 
the recall of the judges would be a radical in- 
vasion of the stability of well-ordered govern- 
ment; and it cannot be denied that the prac- 
tical application of the recall would “invade” 
the “stability” of the “well-ordered” arrange- 
ments which self-seeking and greedy—not to 
say criminal—interests and men by means of 
trick, subterfuge, chicane, the manipulation of 
the “machine,” or the plenteous use of money, 
possibly, (later to be charged up to “operating 
expenses” and over a basis for “raising rates”) 
have been able to put into positions of respon- 
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sibility and trust, and clothed with the highest 
power in the state insofar as the determina- 
tion of the welfare of the people and prosper- 


ity of the state is concerned, men with such | 


a “mental bias’—or other impediments or de- 
fects in qualification for the position—that all 
their leanings and the drift of all their actions 
are in favor of those predatory interests and 
against the interests of the people and the 
state, in all instances in which those interests 
clash. 

Granting all these things to be true—and I 
take it that no moderately well-informed man 
will deny their truth—do they in any way mili- 
tate against the wisdom, the desirability, or 
the expediency of the adoption of the recall of 
the judges at this time—President Taft to the 
contrary notwithstanding? Are they a valid 
argument against the urgent necessity of such 
a measure, or the expediency of the adoption 
of the recall of the judges at this time? Has 
the argument that the proposed action is 
“without precedent” any force whatever? 

That such an action is “without precedent” 
is the epée-de-combat of all those who oppose 
the innovation; but to all persons—except 
those who are hopelessly hide-bound precedent- 
followers—the argument is without either point 
or force. It may be remarked in passing that 
to be tied down to precedent is to stand still; 
and to stand still is to recede in human pro- 
gress. Conditions are constantly changing, 
and these changed conditions call for new laws 
and new ideals. An honest judge is one of 
the noblest works of God. Such have nothing 
to fear from the recall. The judge and the ju- 
diciary at large have no proprietary interest 
in the positions they hold—they are merely 
the servants of the people. And whenever any 
judge ceases to be the servant of the people, 
and of the whole people, and honestly admin- 
isters the law as it is—without “straining” or 
twisting it, or helping it out by “judicial legis- 
lation’”—then it is time that he stepped down 
and out, the same as a coachman, a clerk, or 
any other employee who does not obey the will 
and instructions of his master is required to 
de. “Judicial prerogative’ and ‘judicial ten- 
ure” both do, or should, depend and inhere 
upon judicial integrity and judicial ability. A 
judge may be honest but incapable; if so he 
has no right to his position upon the bench, 
and no “tenure” the people—his master—are 
bound to or should respect. The interest of 
the people require both integrity and ability 
in an honest enforcement of the laws as they 
are, not as someone thinks they should be. 
The technical quibbler who, by hair-splitting 
niceties, strained constructions, and the like, 
perverts the law and defeats the will of the 





people, has no place upon the bench and should 


be recalled; and the people who, mistaking 
his integrity or ability, placed him there, 


should have the right and the power to recall 
him, in the interest of justice and human pro- 
gress, 

Now as to the argument that the measure is 
“without precedent.” What is there in this 
argument, in the light of history and the pro- 
gress of mankind? 

The “Charter of Liberties,’ granted by King 
Henry I. when he “usurped against all rules 
of justice,” the kingdom which should have 
gone to his absent elder brother, and which 
charter was renewed by Stephen and 
quently confirmed by Henry II, was “without 
precedent.” But was or is that any reason 
why it should not have been granted? Did it 
not, in intendment at least, make for the bet- 
terment of all England and the happiness of 
all the people, and particularly of the clergy 
and the lower classes of citizenry? The fact 
that the charter was disregarded and ruthless- 
ly violated by the miserable creatures who 
granted, renewed and confirmed it, is no argu- 
ment against the fact of its wisdom and ex- 
pediency when granted. 

Was not the Magna Charta, extorted 
the confederated barons from John I. at Run- 
nymede, “without a precedent?” And is there 
any man living in any land to-day who will say 
that this Great Charter, which either granted 
Or secured very important liberties and privi- 
leges and rights to every order of men within 
the kingdom of England—to the clergy, to the 
barons, and to the common people—was not 
one of the greatest blessings ever conferred 
upon civilized men? Is it not the corner-stone 
of personal liberty and civil rights? And was 
it not the foundation and the beginning of mod- 
ern constitutional government? Are not we of 
this country to-day reaping some of the bene- 
fits and blessings conferred upon humanity by 
this Great Charter? Was it not, though ‘“with- 
out precedent,” the greatest epoch-making 
event in the history of the world? 

It cannot be denied that the eventuary of 
the Great Charter was a very serious “invasion 
of the stability of well-ordered government,” 
as condueted by the most miserable mortal 
that ever sat upon any throne in any country. 
When the schedule of the demand of the dis- 
contented barons was delivered into the hands 
of King John I, he burst into a furious passion, 
swearing he would never grant to the people 
such rights, liberties, and the privileges as 
must reduce him to slavery. 

Was not our Declaration of Independence 
“without precedent,” and also a serious “inva- 
sion of the stability of well-ordered govern- 
ment” as it was administered by the ignorant 
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and tyrannical George III. and his corrupt min- 
istry? Will anyone have the hardihood to say 
that the adoption of the Declaration of Inde- 
pendence was unwise or impolitic, simply be- 
cause it was “without precedent?” 

Is not every step in the advancement of 
mankind in civilization, every invention in me- 
chanical arts, every discovery in _ science, 
“without precedent?” Do we not advance in 
all things by doing, in an enlightened and in- 
telligent way, something that is “without pre- 
cedent?” Automobiles, flying-machines, wire- 
less telegraphy, soundless rifles, are all ‘‘with- 
cut precedent.” Would the gentlemen have us 
go back to the days of ox-carts, muzzle-loading 
flint-locks and hobby-horses, just because the 
grand inventions of master minds were “with- 
out precedent?” 

Why is the argument flung in our teeth that 
the recall is “without precedent,” and for that 
reason should not be adopted? Has it any force 
as an argument? Has it any philosophical, 
economic, or other basis or reason for its ex- 
istence? It has absolutely no force as an argu- 
ment. It has no intelligent basis as a doctrine, 
it is simply a bugaboo to frighten the timid! 
It is being over-worked by the corrupt and cor- 
rupting interests which dread the recall of the 
judges as violently as did King John I the 
Magna Charta, and for the same reason—it 
means the end of their selfish reign. 


JAMES M. KERR. 
Pasadena, Cal. 








THE VALUE AND ADMISSIBILITY 
OF PHOTOGRAPHS AS EVI- 
DENCE. 





In early times, photographs, as is mat- 
ter of common knowledge, were un- 
known. The discovery and development 
of the photographic art being of com- 
paratively recent achievement. Like 
many other industries, this has developed 
from a very crude and somewhat clumsy 
state into a well-perfected science. The 
great progress which has been made in 
the perfection and simplicity of pho- 
tography has rendered this science and 
its achievements a useful adjunct in 
trials. It often happens that a photo- 
graph of some object or locality is of the 
greatest service and assistance in de- 
termining controverted issues of fact. 





There can be no question but that a pho- 
tograph of an object, locality, etc., is 
always admissible in evidence when it is 
a correct reproduction of the appearance 
of the object or place and such a re- 
production is necessary in order to assist 
the jury to better understand and weigh 
the facts in any case. Of course, in order 
to be proper as evidence, the photograph 
must show the object as it existed at the 
time of the controversy or at the time 
when the thing photographed had the 
same appearance as it had at such time. 
Thus the photograph of the scene of a 
railway accident at the time or so soon 
thereafter that no change in appearance 
had taken place, would be admissible ; but 
it is also competent to show that the 
object or scene had changed at the time 
the photograph was made. Thus, where 
a hole which is alleged to have caused an 
accident and injury, a photograph of it 
after it had been filled and its appearance 
thus materially changed from the time 
of the injury, would not be proper.’ A 
photograph taken three months after an 
accident is not admissible to show the 
appearance of the premises unless it be 
affirmatively shown that the appearance 
at the time of the accident and of tak- 
ing was the same.? In an action against 
a city for damages for negligently locat- 
ing and constructing a sewer, it has been 
held that stereoscopic views from a photo 
of the locality taken the day after a 
heavy rain, are admissible.* A_ photo- 
graph of the locality of a murder taken 
soon after the crime and before any ma- 
terial change in the surroundings has 
taken place, is competent* Where a 
murder had been committed in a saloon 
and a photograph of the interior had been 
taken before any change in the arrange- 


(1) Sample v. Chicago, B. & Q. R. R. Co., 233 
Tll. 564, 567. 

(2) Cleveland, C. C. & St. L. Ry. Co. v. Mona- 
ghan, 140 Ill. 474. 

(3) German Theo. School v. Dubuque, 64 
Iowa, 736, 737; Sterling v. Detroit, 134 Mich. 22, 
25. 

(4) State v. O’Reilly, 126 Mo. 597, 602; Com- 
monwealth v. Robertson, 162 Mass. 90, 97; 
Keyes v. State, 122 Ind. 527, 529. 
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ment of the furniture, etc., and which 
showed the figures as nearly as could be, 
and shown to have been a correct repre- 
sentation of the situation, it was held prop- 
er evidence.® It is also proper to show 
by photographs the appearance of certain 
real property as a result of grading or 
other injury thereto, to aid the jury in 
ascertaining the nature, effect and extent 
of the injury.° Of course, a photograph 
cannot be properly received in evidence 
until it be shown affirmatively that the 
thing or locality photographed has some 
connection with or bearing on some fact 
in controversy." Where some right is 
asserted or denied by reason of a wreck- 
ed building, a photograph thereof taken 
immediately thereafter is proper.* The 
courts admit that by this method of 
bringing the condition of things before 
the jury, they are enabled to draw a more 
correct conclusion than from a mere ver- 
bal description by the witnesses. The 
fact that a photograph of a locality is 
taken at a different season of the year 
from the time of the matter in issue does 
not render the same inadmissible.*° The 
difference in the appearance by reason of 
the season can be explained. Photo- 
graphs of a train wreck have been ad- 
mitted to show the nature and extent of 
the wreck.”* Such a photograph has been 
held admissible even where a wrecking 
train had partly changed the appearance 
of the wreck, the photo being introduced 
only to show the force of the impact and 
enough of the wreck being still intact to 
show this’?® The aid of a photograph is 


(5) State v. O'Reilly, 126 Mo. 597, 602. 

(6) Church y. Milwaukee, 31 Wis. 512, 519. 

(7) Verran v. Baird, 15 Mass. 141, 142. 

(8) Livermore F. & M. Co. v. Compress Co., 
105 Tenn. 137, 201; Locke v. Sioux City & P. Rd. 
Co., 46 Iowa 109, 112. 

(9) Livermore F. & M. Co. v. Compress Co., 
105 Tenn. 137, 201. 

(10) Dyson v. New York & N. E. Rd. Co., 57 
Conn. 9, 24. 

(11) Dederichs v. Salt Lake City Rd. Co., 14 
Utah, 137, 141; Dyson v. New York & N. E. Rd. 
Co., 57 Conn. 9, 24. 

(12) Kansas City, M. & B. Rd. Co. v. Smith, 
90 Ala..25, 28; Maynard v. Oregon Rd. Co., 46 
Or. 15, 23. 

(13) Maynard y. Oregon Rd. Co., 46 Or. 15, 22. 





often resorted to with the approval of 
the courts to show or disprove identity 
in various cases.* But the identity can- 
not be established by proving that the 
picture offered in evidence is that of the 
person in dispute. It must be first duly 
verified as that of the person in question. 
Then when the disputed person is before 
the court, it is for the jury to determine 
whether he is the same person that the 
photograph shows. <A _ photograph is 
competent to show the personal appear- 
ance of one accused of crime at a certain 
time to assist the jury in arriving at a 
correct conclusion as to the identity. 


‘Thus, where a witness had testified that 


the defendant had not worn sidewhisk- 
ers, and that witness had known him 
since the spring of 1887, it was correctly 
held that a photograph taken in July, 
1887, showing the defendant with side- 
whiskers, and proven to be a correct like- 
ness, was competent evidence in contra- 
diction of the testimony to the contrary."® 
Upon the same principle, it is, of course, 
competent to introduce properly verified 
photographs to assist in ascertaining the 
identity of a person found dead." In an 
action for damages growing out of an 
unlawful assault and battery, or other 
personal injury, a ferrotype of the person 
injured taken shortly after the injury, is 
admissible to show the nature and the 
extent thereof.** And this is true even 
though the plaintiff’s person is: exhibited 
to the jury, but after the appearance of 
the injury had been changed by the pro- 


(14) Travellers’ Ins. Co. v. Sheppard, 85 Ga. 
1, 790; Commonwealth vy. Campbell, 155 Mass. 
7, 538. 

(15) 
751, 790. 
(16) Commonwealth v. Morgan, 159 Mass. 
5, 378. See, also, Commonwealth v. Comoro, 
6 Pa. St. 147, 151; Beavers v. State, 58 Ind. 


Travellers’ Ins. Co. v. Sheppard, 85 Ga. 


(17) Rulo v. People, 45 N. Y. 213, 224; Udder- 
zook v. Commonwealth, 76 Pa. St. 340, 352; Luke 
v. Calhoun Co., 52 Ala. 115, 118; State v. Holder, 
42 Minn. 350, 355. 

(18) Reddin v. Gates, 52 Iowa 210, 213; Al- 
berti v. New York, L. E. & W. Rd. Co., 118 N. 
Y. 77, 78; Cooper v. St. Paul City Ry. Co., 54 
Minn. 379, 384; Davis v. Sea Board A. L. Ry. Co., 
136 N. C. 115, 116. 
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cess of healing.* They may be used to 
show the appearance of the body just 
before and after an injury as illustrating 
the nature of the injury.?° Likewise, up- 
on a plea of self defence it is competent 
to show the physical condition and ap- 
pearance of the defendant.*? They may 
be used to show the appearance and con- 
dition of a child at different times, who is 
alleged to have been neglected and in- 
jured in health in violation of a penal law 
by one having his care and custody.” 
Similarly, it is held where one is charged 
with having deprived domestic animals in 
his custody of substance in violation of 
law, he may introduce photographs of 
the animals shown to have been taken at 
the time of the alleged neglect.?> A photo 
has been permitted in evidence after the 
death of the person in controversy to 
establish the paternity of a child by per- 
mitting the jury to compare the alleged 
picture of the alleged father with the 
appearance of the child exhibited to the 
jury.** Where a person is accused of a 
crime it is proper to introduce a photo 
of him though it shows the person with- 
out glasses, where the accused refuses to 
remove his glasses for the observation of 
the jury. The weight of the picture as 
evidence, of course, being for the jury.” 
In a murder case where the throat of the 
deceased was cut, and the character and 
extent of the wound being important in 
developing the facts, the Supreme Court 
of Georgia, in sustaining the admissibil- 
ity of a photograph, said: “A photograph 
of the wound of deceased was admitted 
as evidence over the objection of the de- 
fendant; the character of the wound was 
important to lucidate the issue; the man 
was killed and buried, and a description 
of the cut by witnesses must have been 


(19) 
_ (20) 
C.. 135, 
(21) 
(22) 
(23) 
(24) 
(25) 


Reddin y. Gates, 52 Iowa 210, 213. 
Davis v. Seaboard A, L. Ry. Co., 136 N. 
116. 

People v. Webster, 139 N. Y¥. 73, 83. 
Cowley v. People, 83 N. Y. 464, 479. 
State v. Cook, 75 Conn. 267, 270. 
Shorten v. Judd, 56 Kan, 43, 48. 
Waterbury v. O’Brien, 125 Mich. 534, 540. 





resorted to. We cannot conceive of a 
more impartial and truthful witness than 
the sun, as its light stamps and seals the 
similitude of the wound on the photo- 
graph put before the jury; it would be 
more accurate than the memory of wit- 
nesses, and as the object of all evidence 
is to show the truth, why should not this 
dumb witness show it?’** In an action 
against a railway company by a servant 
for injuries resulting from an unblocked 
frog it has been held proper to introduce 
in evidence a photograph of the frog 
taken the morning after showing the frog 
unblocked to contradict a witness who 
testified that all frogs were thus pro- 
vided.27 But in cases like this, the fact 
that the block may have been removed 
after the injury and before the taking of 
the photograph would make the question 
of weight to be given the photograph one 
for the jury. 


It has been sometimes claimed that the 
introduction of photographs in evidence 
transgresses the rule against secondary 
evidence. But this is not necessarily 
true. In Wisconsin it is practically held 
that a photograph of an injured limb can- 
not be admitted over objection if the orig- 
inal could with reasonableness and pro- 
priety be produced in court for the in- 
spection of the jury. And there would 
be much force in this contention if the 
appearance of the limb at the time of ex- 
hibition and when the photo was taken 
was the same. The learned court also 
held, however, that photographs “may be 
used to identify persons, places and 
things, to exhibit particular locations or 
objects where it is important that the 
jury should have a clear idea of the same, 
and the photographs will better show the 
situation than the testimony of witnesses 
and where the testimony of witnesses will 
be better understood by the use of photo- 
graphs, and to detect forgeries and to 
prove documents in cases where origina]s 


(26) Franklin v. State, 69 Ga. 36, 42. 


27) Turner v. Boston & M. Rd. Co., 158 Mass. 
261, 266. 
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cannot be readily procured.”** While a 
photograph is in a sense secondary evi- 
dence it is nevertheless admissible in all 
cases where the object or thing shown 
thereby cannot with reasonable conveni- 
ence be produced in court.*® Though a 
photograph is competent evidence under 
the restrictions shown, the use of such 
evidence must be confined to cases where 
it will serve to illustrate articles, objects, 
scenes and localities the importance of 
which may arise from any issue of fact 
and where it is not practicable to bring 
these things into court or have them 
viewed by the jury. A photograph, in 
other words, can be used in evidence only 
where it serves the purpose of the best 
evidence reasonably to be had under the 
circumstances. Upon this salient prin- 
ciple it is correctiy held that a photo- 
graph of a letter or other document can- 
not be admitted in evidence if the orig- 
inal can be produced, for to permit this 
would be a clear violation of the rule 
that the best evidence must be offered, 
and the photograph is the best evidence 
only when better cannot be reasonably 
had.*° 
photographic copies of a note’ admitted 
to be genuine and of an alleged forged 
note are admissible for comparison when 
shown to be correct representations.** 
3ut this would not ordinarily be cor- 
rect if the forged and genuine instru- 
ment could be introduced, though doubt- 
less enlarged photographs of each in such 
cases might be proper, as this would nec- 
essarily bring out more visibly and clear- 
ly any resemblance-or lack of same. 
One of the unusual facilities afforded 
by the science of photography for in- 
vestigation of what would be otherwise 
hidden is the X-ray photograph. As is 
now matter of common knowledge, by 


(28) 
Wis. 


Baxter v. 


307, 324. 


Chicago & N. W. R. Co., 104 


(29) Church v. Milwaukee, 31 Wis. 


People v. Crandall, 125 Cal. 129. 


512, 


(30) 
(31) 
163. 


MacLean v. Scripps, 52 Mich. 


16 Gray 


214, 219. 


Marcy v. Barnes, (Mass.) 161, 


It has been held, however, that, 





reason of these rays it is possible to 
photograph into and through the body 
and locate and show the condition of the 
bones or any solid body. So, when these 
photographs are shown to be correct 
representations of the condition of a bone 
or any metallic substance in the body, 
they may be introduced in evidence to 
show the condition thereof.** “It is not 
to be understood, however, that every 
photograph taken by the Cathode or 
X-ray process would be admissible. Its 
competency, to be first determined by the 
trial judge, depends upon the science, 
skill and intelligence of the party taking 
the picture and testifying with regard to 
it, and that lacking these important 
qualifications, it should not be admitted. 
It is not conclusive upon the triers of fact, 
but is to be weighed like other competent 
evidence.”*> In the nature of things, it 
is both necessary and proper to require 
due caution in admitting photographs of 
this character. This is true because the 
process is so complicated and difficult and 
affords such a limited means of proper 
identification and verification by reason 
of the very nature and limits of the pro- 
cess. It is a comparatively easy matter 
to identify an ordinary photograph be- 
cause witnesses can usually be produced 
in abundance to testify as to the correct- 
ness of the likeness. But in case of the 
X-ray those, ordinarily, 
could produce such testimony as op- 
erated the instrument in making the ex- 
posure or who were present and saw the 
status of the otherwise hidden objects by 
means of this same process. 


process, only 


The ordinary methods of photographic 
reproduction are now so well and gen- 
erally known and understood that courts 
do not hesitate to take judicial notice of 
the fact that correct photographs of any 
object are easily made and that, as a 


general rule, the camera does not revea 


a false likeness.*4 pho- 


Where an X-ray 


(82) Carlson v. Benton, 66 Neb. » 488; 
Beall, 99 Tenn. 303, 307, 308. 

Bruce v. Beall, 99 Tenn. 303, 309. 
Baustian v. Young, 152 Mo. 317, 


Bruce v. 
(33) 


(34) 
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tograph is offered in evidence and con- 
clusively proven to be correct, the trial 
court cannot arbitrarily exclude it and 
to do so is reversible error.*® 


But in all cases and without exception, 
a photograph must be shown to correctly 
reflect the appearance of the thing photo- 
graphed, otherwise it would be a rank 
violation of the fundamental rules against 
hearsay and secondary evidence to per- 
mit stich evidence to be considered.** Of 
course, there must be some means of de- 
ciding when a photograph is shown to 
be sufficiently correct to be admissible. 
This, necessarily, is a preliminary ques- 
tion for the court to decide in all cases.** 
The ruling of the trial court on this ques- 
tion is practically as effective and con- 
clusive on appeal as the verdict of a 
jury.“* When the photograph is thus ad- 
mitted by the trial court its weight and 
force as evidence then become questions 
for the jury.** In determining whether 


(35) Carlson vy. Benton, 66 Neb. 486, 489. 


Salt Lake City Rd. Co., 14 

Commonwealth, 76 Pa. St. 340, 
353; Luke v. Calhoun Co., 52 Ala. 115, 119; Davis 
v. Seaboard Air Line Ry. Co., 136 N. C. 115, 117. 


(37) Cunningham v. Fair Haven & W. Rd. 
Utah, 137, 141; Sellers v. State, 91 Ark. 175, 179; 
Cooper v. St. Paul City Ry. Co., 54 Minn. 379, 
383; Blair v. Pelham, 118 Mass. 420, 421; Cun- 
ningham vy. Fair Haven & W. Rd. Co., 72 Conn. 
244, 249; State v. Hersom, 90 Me. 273, 274: Peo- 
ple v. Buddensleck, 103 N. Y. 487, 500; Alberta 
rr New York, L. E. & S. W. Rd. Co., 118 N. Y. 

78; Udderzook v. Commonwealth, 76 Pa. St. 
352; Marey v. Barnes, 16 Gray (Mass.) 161, 
Bristol, 71 Conn. 652, 655; Cun- 


(36) Dederich v. 


Udderzook v. 


McGar v. 
ningham v. Fair Haven & W. Rd. Co., 72 Conn. 
244, 269; Baustian v. Young, 152 Mo. 317, 323; 
Central Rd. Co., 60 N. J. Law, 49, 
National D. Co., 114 Wis. 279, 286; 
Cowley v. People, 83 N. Y. 464, 476; Randall v. 

. 153 Mass. 210, 2138; Dyson v. New York 

>» Rd. Co., 57 Conn. 9, 24; Locke v. Sioux 
Iowa, 109, 112; Kansas 
Smith, 90 Ala. 25, 28. 


Goldsboro v. 


52; Hupfer v. 


& P. Rd. Co., 46 
M. & B. Rd. Co. v; 
8) Hupfer vy. National D. Co., 119 Wis. 417, 
72 Conn. 244; Blair v. Pelham, 118 Mass. 
; Goldsboro v. Central Rd. Co., 60 N. J. 
19, 52; Hupfer v. 
Cleveland, ¢C. <<. & Bi is 
140 Ill. 474, 483; Carey v. 

Mass. 106, 107; Verran v. 
141, 143; Commonwealth v. 
90, 97: State v. Cook, 
v. Crandall, 125 Cal. 


Ry. Co. v. 

Hubbard- 
Baird, 150 
Robertson, 162 
75 Conn, 270; 


129, 133. 


267, 


39) People v. Crandall, 125 Cal. 129, 133. 


. Beall, 99 Tenn. 303, 309. 


Rriunp 
>; bruce 


National D. Co., 127 Wis. N 





the accuracy of an ordinary photograph 
offered in evidence is sufficiently shown, 
it is not necessary that the person who 
made the picture be produced as a wit- 
ness. This fact may, ordinarily, be shown 


by any one who is familiar with the ob- 


ject or thing photographed to the extent 
that he can say, as a witness, that the 
photograph is a correct likeness.*° Of 
course, if the accuracy of the photograph 
should be come an issue by reason of 
conflicting evidence, the issue on this 
point would be for the jury.* It may 
be shown by the photographer taking 
the picture that he retouched the nega- 
tive in order to more clearly bring out 
some object shown thereby.*? It is very 
clear that it would be a reversible error 
to permit a photograph to be introduced 
in evidence without some evidence of its 
correctness.** Photographs are admitted 
in evidence upon the same principle that 
maps, diagrams, etc., are admissible.** 
Properly and sufficiently identified and 
proven correct by witnesses and circum- 
scribed within due bounds by the court 
in admitting them, photographs furnish 
a most convenient, reliable and satisfac- 
tory agency in elucidating an issue of 
fact and they are increasing in this use- 
fulness constantly. 
W. C. RODGERS. 
Nashville, Ark. 


(40) 
(41) 


McGar v. Bristol, 71 Conn. 652, 
Sellers v. State, 93 Ark. 312, 315; Archer 
Cunningham v. Fair Haven & W. Rd. Co., 72 
244, 269; Luke v. Calhoun Co., 52 Ala. 
115, 118; Keyes v. State, 122 Ind. 527, 529; Mil- 
Louisville, N. A. & C. Ry. Co., 128 Ind. 97, 
New York, N. H. & H. Rd. Co., 
589, 603; Alberta v. New York, L. E. 
mR. R. Co, 188 HM. =z. T7,. 
Sellers v. State, 93 Ark. 
York, N. H. & H. Rd. 


655; 


Conn. 


ler v. 
102; Archer v. 
106 N. Y. 
& W. 

(42) 312, 315. 
v. New Ca, 206 <a. “E. 
589, 693. 

(43) Sellers v. State, 91 Ark. 175, 180. 

(44) Cooper v. St. Paul City Ry. Co., 54 Minn. 
379, 384; Rd. 
249; Bruce v. Beall, 99 Tenn. 
State, 91 Ark. 175, 179; 

Mo. 597, 603; Archer v. 
& H. Rd. Co., 106 N. Y. 589, 


Cunningham v. Fair Haven & W. 

, 72 Conn. 244, 
303, 308; Sellers v. 
State v. O'Reilly, 126 
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603. 
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JOINT TORT-FEASORS--SETTLEMENT BY 
ONE. 





FITZGERALD v. UNION STOCK YARDS CO., 
Limited. (No. 16,360.) , 





Supreme Court of Nebraska, May 23, 1911. 





131 N. W. 612. 





(Syllabus by the Court.) 


Settlement with one of several joint wrong- 
doers and payment of damages is not a defense 
to an action against another, unless it was 
agreed between the parties to the settlement 
that such payment was in full of all damages 
suffered. If the settlement is in writing, oral 
evidence is competent to show the intention of 
the parties thereto in an action against one 
not a party to the settlement. Affixing a pri- 
vate seal to such writing is without effect. 


SEDGWICK, J. Martin Fitzgerald, a young 
man about 23 years of age, was in the em- 
ploy of the Chicago, Burlington & Quincy 
Railroad Company as a switchman in the 
yards at South Omaha. Because of a defect 
in one of the cars of the company, it was 
necessary to use a chain in coupling it with 
the tender of the engine, and Fitzgerald was 
directed by the foreman to go between the 
car and the tender for that purpose. While 
he was so employed, the defendant company 
drove a train of cars against the train on 
which he was working, which forced the car 
and locomotive together, and instantly killed 
him. His mother, the piaintiff, as adminis- 
tratrix of his estate, brought this action 
against the defendant for damages caused 
by his death. The defendant denied that it 
was negligent, and alleged that this plaintiff 
and the father of the deceased had brought 
an action against the Chicago, Burlington & 
Quincy Railroad Company upon the same 
cause of action, and that the negligence of 
the defendant in that action was the cause 
of the injury complained of, and that the 
same parties also brought an action against 
the same railroad company as beneficiaries 
of the relief department of that company, 
and that afterwards both of the said actions 
were settled, and that the railroad company 
paid the plaintiff $4,400 in full settlement of 
the damages caused by the death of the said 
Fitzgerald, and $2,200 in full settlement of 
the benefits to which they were entitled from 
the relief fund. Upon the conclusion of the 
evidence, the court instructed the jury to 
find a verdict for the defendant. The plain- 


tiff has appealed. 


The parties agree that there are three 
principal questions to be determined in the 
case: (1) Were the defendant and the rail- 





road company jointly liable for the death of 
the deceased; that is, were they joint tort- 
feasors? (2) If they were joint tort-feasors 
could the plaintiff settle with and release 
one of them without releasing the other? (3) 
ff the plaintiff could settle with and release 
the railroad company from liability and at 
the same time reverse the right of action 
against this defendant, is the testimony in 
the case sufficient to establish that it was the 
intention and agreement of the parties to 
settle with and release only the railroad com- 
pany and reserve a right of action against 
this defendant? It was also contended by 
the defendant that in any event the evidence 
was not sufficient to show that this defendant 
was negligent, and that that negligence was 
the proximate cause of the injury complain- 
ed of. 


‘Upon the first question there is some con- 
troversy in the evidence, and we do not find 
it necessary to discuss this evidence in view 
of our conclusion upon the second proposi- 
tion. If both parties are liable for the same 
injury, they are jointly and severally liable; 
that is, for the purpose of the case, they are 
joint tort-feasors. It is conceded in the 
pleading and briefs that the railroad com- 
pany was liable. If this defendant was not 
guilty of negligence which was the proximate 
cause of the death of young Fitzgerald, then 
that of itself is a sufficient defense in this 
action. If it is conceded that the railroad 
company and this defendant were joint tort- 
feasors, would the settlement with the rail- 
road company operate as a release of this 
defendant? While the action of Mr. and 
Mrs. Fitzgerald as the parents of the de- 
ceased was pending against the railroad com- 
pany, they compromised with the railroad 
company by an agreement in writing, called 
a receipt and contract of settlement and re- 
lease as follows: 


“Burlington Route. February, 1908. Audit 
Number, 253. Department Number, F. B. T. 
1468. Chicago, Burlington & Quincy Rail- 
road Company, Lines West of the Missouri 
River. 2—29—08. To Mary Fitzgerald, as 
Administratrix of the Estate of Martin J. 
Fitzgerald, deceased, Edward A. Fitzgerald 
and Mary Fitzgerald, Father and Mother of 
Said Deceased. South Omaha, Nebraska. 
Paid Voucher. This is to certify that I, Mary 
Fitzgerald, as administratrix of the Estate 


of Martin J. Fitzgerald, deceased, have this 
day received from the treasury of the Chica- 
go, Burlington & Quincy Railroad Company, 
the sum of forty-four hundred ($4,400.00) Dol- 
And this is to certify 
Fitzgerald and Mary 


$4,400.00. 
Edward A. 


that 
Fitzger- 


lars. 


we, 
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ald, father and mother of said deceased, 
have this day received from the Relief Fund 
of the Relief Department of said Company 
draft No. 30984, for twenty-one hundred ($2,- 
100.00) dollars, same being amount of death 
benefit due us as beneficiaries of said deceased. 
And in consideration of the above payments, 
we, Mary Fitzgerald as such administratrix 
and Edward A. Fitzgerald and Mary Fitz- 
gerald, as such father and mother, hereby 
acknowledge full payment, settlement, release 
and satisfaction and discharge of all claims 
and demands of any nature whatsoever, 
which we, or either of us, as such adminis- 
tratrix or as such parent, may have or claim 
to have either against the Chicago, Burling- 
ton & Quincy Railroad Company or its said 
Relief Department, or both of them, arising 
from, growing out of, or to grow out of the 
death of Martin J. Fitzgerald aforesaid, from 
injuries inflicted upon his person by reason 
of his being struck, run over and crushed by 
switching train in yards of South Omaha, 
Nebraska, on or about October 15th, 1907. 


Member R. D. Draft No. 1187. Claim No. 
F. D. 50, Neb. Approved: F. B. Thomas. 
Approved: James E. Kelby: Approved: 

Approved: H. D. Foster, Asst. 
Auditor. 


“Contract of Settlement and _ Release. 
Whereas, I have agreed upon a settlement of 
all claims against the Chicago, Burlington & 
Quincy Railway Company arising from the 
circumstances set out in the foregoing mem- 
orandum, which is made a part of this agree- 
ment, and in said settlement have - included 
all damages sustained by me, those not yet 
ascertained or developed, if any there shall 
be, as well as those now known, and also 
have included and settled all other causes 
of action at this date existing in my behalf 
against said company, whether arising upon 
contract or tort, and whether like or unlike 
the demand specifically referred to above: 
Now, in consideration of the payment to me 
of forty-four hundred dollars ($4,400.00) here- 
by acknowledged and declared to be the full 
and only consideration moving to me, the 
receipt of which is hereby acknowledged, I 
do hereby release and forever discharge the 
Chicago, Burlington & Quincy R. R. Com- 
pany, its lessors, lessees and controlled com- 
panies, and its and their officers, employees, 
Relief Department, successors and assigns, 
of and from all debts, suits, causes of action, 
claims and demands whatsoever, at law cr in 
equity, which I now have, or to which I 
may hereafter become entitled on aceount 
of the circumstances above set out, including 
damages not yet ascertained or developed, if 





any there shall be, as well as those now. 
known, and also of and from all or any other > 
causes or things to this date, whether like or 
unlike the premises, and whether arising in 
contract or in tort. In witness whereof 1 
have hereunto set my hand and seal this 29th 
day of February, 1908. Read to the said 
Mary Fitzgerald, Admrx., etc., and Edward 
A. Fitzgerald, and subscribed by him in our 
presence, this 29th day of February, 1908, 
her 
Mary X. Fitzgerald, as Administratrix of the 
mark 


Estate of Martin J. Deceased. 


her 
Mary X Fitz- 
mark 
gerald, Mother. Witness: Mary Fitzgerald. 
Witness for Edward A. Fitzgerald, and for 
mark of Mary Fitzgerald: C. J. Smith.” 
This court, so far as we have noticed, has 
not considered and determined the precise 
question involved. In Wardell v. McConnell, 
25 Neb. 558, 41 N. W. 548, the syllabus is as 
follows: “The rule is that, where the dam- 
ages are uncertain, accord and satisfaction 
before judgment by one of several joint 
wrongdoers is satisfaction as to all; but the 
discharge of a party not shown to be a joint 
wrongdoer will not operate as a discharge of 
the other defendants.” The point involved in 
the case and decided by the court is stated 
in the last paragraph of the syllabus. It is 
said in the opinion that ‘the testimony fails 
to show that Huber hed ever sold intoxt- 
cating liquor to J. B. McConnell, the husband 
of the plaintiff in that action, and it is ex- 
pressly proved that Mrs. McConnell had no 
facts in her possession at the time of bring- 
ing the action to justify her in joining Hu- 
ber as defendant, and, if the testimony be- 
fore us is to be believed, a verdict must have 
been rendered in his favor.” 
(1) The opinion cites McReady v. Rogers, 
1 Neb. 124, 93 Am. Dec. 333, in which it is 
stated: “Several actions may be _ brought 
and several judgments recovered against sev- 
eral wrongdoers, although but one satisfac- 
tion can be had.” In Iddings v. Citizens’ 
State Bank, 3 Neb. (Unof.) 750, 92 Ni W. 578, 
Wardell v. McConnell, supra, is cited, and 
the point decided in that case is reaffirmed 
in these words: “The discharge of a party 
not shown to be a joint wrongdoer will not 
operate as a discharge of the other defend- 
‘ants.” It must not be inferred, therefore, 
from these cases that this court has passed 
upon the question whether a settlement and 
release of one of several joint wrongdoers 
will necessarily amount to an accord and 
satisfaction of all damages suffered and so 


Fitzgerald, 


Edward A. Fitzgerald, Father. 
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discharge all of the parties liable therefor. 
In Lovejoy v. Murray, 70 U. S. 1, 18 L. Ed. 
129, the following propositions are decided: 
A judgment not fully satisfied against one or 
more co-trespassers is no bar to an action 
against one not joined in the first suit. Per- 
sons engaged in committing the same tres- 
pass are joint and several trespassers, and 
not joint trespassers exclusively. Satisfac- 
tion accepted in full for injury done _pre- 
cludes plaintiff from second recovery for 
same damages, though he may have obtained 
two or more judgments for the same tort. 
This is the leading case in that court upon 
those propositions, and has been followed as 
such in subsequent cases in that court, and 
in the various state courts. 


(2, 3) In the case at bar we have a com- 
plete settlement and release of one of the 
parties liable from all claims of damage aris- 
ing from one injury caused as we are now 
supposing by the joint action of several par- 
ties. Whether this should operate as release 
of all the parties jointly liable is a question 
that has been much discussed by the courts 
in this country, and in England, and upon 
which there have been conflicting opinions. In 
ancient times it was quite uniformly answer- 
ed in the affirmative. Such releases were 
usually formal and executed under seal; and, 
if they recited that all the damages occasion- 
ed by the injury had been satisfied, they 
were held to be conclusive upon the parties 
executing them. The rule, then, was as rr. 
has since universally been held to be that a 
party was not entitled to more than one sat- 
isfaction for an injury done him. If the in- 
jury had been fully compensated, he had no 
further right of action, 
cuted 


and the release exe- 
p full com- 
pensation for the injury could not be con- 
tradicted or explained. It that, 
if the courts in later decisions had kept this 
principle in mind, some of the uncertainty of 
the law upon this question might have been 
avoided. If a settlement by 
joint wrongdoers, in 
the damages 
amounted to a certain specifed sum, was not 
conclusive against the other wrongdoer, it is 
a little difficult to understand by what 
soning it made conclusive in his 
favor. that the real question 
would be party injured had in 
fact compensated for his injury. 


under seal acknowledging 


would seem 


one of several 
which he admitted that 
caused by the wrong done 


rea- 
could be 
It would seem 
whether the 


been fully 


and his admission that his injury was limited 
which admission 
of obtaining a 
parties 


was made 
settlement 
caused his in- 


to a certain sum, 
for the 
with 


purpose 


one of the who 





jury, might under some circumstances have 
been considered open to explanation. When, 
however, he made such admission with due 
solemnity and under seal, it was in the 
earlier cases, at least, held to be conclusive 
against him. There is reason in _ holding 
that, if one of the joint wrongdcers acted for 
all and assumed to settle the whole matter 
and make full settlement of all claims of the 
injured party, such settlement might be bind- 
ing upon all parties. We do not see upon 
principle why a part satisfaction and release 
of one wrongdoer should operate in favor 
of the other wrongdoer. It is generally held 
that there is no right of contribution exist- 
ing between wrongdoers, and the collection 
of part satisfaction from one is not an in- 
jury, but rather a benefit to the others. It 
is not the policy of the law to encourage liti- 
gation, but rather to favor settlement. Sev- 
eral wrongdoers who are jointly and several- 
ly liable for the injury done may not agree 
as to their liability, nor as to the desira- 
bility of adjusting the matter. Some of 
them might be willing to compromise with 
the injured party by paying a just proportion 
of the whole damage done, and be unwilling 
or even unable to pay the whole damage. 
Some men are quite eager for litigation; oth- 
ers will do anything reasonable to avoid it. 
If some of the wrongdoers are willing to 
adjust the matter by paying their reasonable 
proportion of the damage done, and the in- 
jured party can accept such payment and 
still reserve his claim against the more stub- 


born ones, such a construction of the law 
would seem to facilitate settlement and tend 
to avoid litigation. This idea is stated and 
elaborated in Louisville & Evansville Mail 
Co. v. Barnes’ Adm’r, 117 Ky. 860, 79 S. W. 
261, 64 L. R. A. 574, 111 Am. St. Rep. 273. 


See, also, Bloss v. Plymale, 3 W. Va. 393, 100 


Am. Dec. 752; Robertson v. Trammell, 37 
Tex: Civ. App. 53, 83 S. W. 258; O’Shea v. 
New York, C. & St. L. R. Co., 105 Fed. 559, 
144 C. C. A. 601; Carey v. Bilby, 129 Fed. 203, 


Ge -O.. C.. A. S6l; 
5. 66 N. E. 133, 


Rep, 623; 


Gilbert v. Finch, 173 N. Y. 
61 L. R. A. 807, 93 Am. St. 
Home Telephone Co. v. Fields, 150 


15 


Ala. 306, 438 South. 711; El Paso & S. W. R. 
Co. v. Darr (Tex. Civ. App.) 93 S. W. 166; 
City of Chicago v. Babcock, 148 Ill, 358, 32 
N. E. 271. (4) In 24 Am. & Eng. Ency. 
Law (2d Ed.) 307, the law is stated as fol- 
lows: “But it is a well-settled rule that, 
where a release of one wrongdoer is not a 
technical release under seal, then the inten- 


tion of the parties is to govern, and it be- 
comes a question of fact for the court or 
jury whether or not what the releasor has 
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received was received in full satisfaction of 
his wrong; and, if it appears that it was 
not so received, it is only pro tanto a bar to 
an action against the other wrongdoer.” 
Private seals do not affect the equity or le- 
gality of written instruments or contracts in 
this state. Comp. St. 1909, c. 81, sec. 1. If 
this defendant was not a joint trespasser 
with the railroad company, it is conceded 
that the defense of settlement fails, and 
that, if defendant’s negligence was the prox- 
imate cause of the injury, the court should 
have submitted the case to the jury with 
instruction to ascertain the amount of the 
plaintiff's damages, and, after allowing the 
amount that had been received thereon, find 
their verdict for the remainder. If the de- 
fendant and the railroad company were joint 
tort-feasors, as we have assumed in this dis- 
cussion, the question is: Has the plaintiff 
been fully recompensed for the injury done? 
If the plaintiff received this money from 
the railroad company as full compensation 
for the damages caused by the injury com- 
plained of, and agreed with the railroad com- 
pany to so receive it, and the parties were 
jointly liable for the wrong done, it would 
seem that the authorities generally hold that 
she is bound by that agreement, and can 
not now maintain this action against this 
defendant, even though this defendant did 
not directly nor indirectly take any part in 
the settlement or contribute anything to- 
wards the consideration therefor. It was 
held by this court in the cases cited above 
that even where there had been an accord 
and satisfaction with one party for the in- 
jury done, and that party formally released 
it would not operate as a defense for the 
party whose wrongful act caused the injury, 
unless the party released was also in tact a 
joint wrongdoer. If this principle is con- 
versely stated, an injured party who ‘veleases 
one of several joint wrongdoers from liabili- 
ty for a consideration which he agrees to 
accept as full compensation for the injury 
done thereby releases all who were _ jointly 
and severally liable therefor. This is in har- 
mony with the authorities in general. This 
court considers itself committed to this rule. 
The evidence is not such as to require the 
court to find as a matter of law that there 
was such an agreement. The rule that oral 
evidence is inadmissible to vary the terms 
of written instruments is generally applied 
only in suits between parties to the instru- 
ment. “It cannot affect third persons, who, 


things recited in the writings, contrary to 
the truth, through the ignorance, carelessness, 
or fraud of the parties; and who therefore 





ought not to be precluded from proving the 
truth, however contradictory to the written 
Statements of others.’ 1 Greenieaf, Evi- 
dence (16th Ed.) sec. 279. It will be seen thet 
there is no such express provision in the 
receipt and contract of settlement. When 
these papers were presented to the plaintiff 
for her signature, the question was asked: 
“Does this release only the Burlington?” 
And it was answered by both the plaintiff’s 
counsel and Mr. Thomas, who represented 
the railroad company, that it only released 
that company, and the papers weere thereup- 
on executed by this plaintiff. We do not 
think the court should so construe the trans- 
action as matter of law. Under the circum- 
stances disclosed in this record, the 4ues- 
tion was for the jury. The plaintiff can 
have but one satisfaction for the injury. 
She can only recover from this defendant, in 
any event, the amount of damages occasioned 
by the injury less such payment as she has 
received thereon. 

(5) In this discussion, we have also as- 
sumed that the defendant was negligent, and 
that its negligence was a proximate cause 
of the injury complained of, but this las 
been assumed only for the purpose of dis- 
cussion. The evidence is conflicting as to 
the negligence of this defendant, and wheth- 
er such negligence, if any, was tne proxi- 
mate cause of the injury. This question also 
should be submitted to the jury for its deter- 
mination. 

For the reasons stated, the judgment of the 
district court is reversed, and the cause re- 
manded for further proceedings. 

Reversed and remanded. 

REESE, C. J., concurs in th? conclusion. 


Note.—Theory of Cases Holding That Release 
of One Joint Tort Feasor May Not Release All. 
—There are a number of cases which refuse 
to admit any exception to the rule that the 
release of one joint tort feasor works a release 
of all and these do not come under any con- 
sideration in this note, further than to cite a 
few of them. Abb vy. Northern P. Ry. Co., 
28 Wash. 428, 68 Pac. 954, 58 L. R. A. 293, 92 
Am. St. Rep. 864; Leither v. Philadelphia Trac- 
tion Co., 125 Pa. 397, 17 Atl. 338, 4 L. R. A. 
54, 11 Am. St. Rep. 905; McBride v. Scott, 132 
Mich. 176, 93 N. W. 243, 61 L. R. A. 445, 102 
Am. St. Rep. 416, 1 A. & E. Ann. Cas. 61. The 
rule is said to extend even to a case where the 
party to whom release is given is not in fact or 
in law liable at all. Liddy v. Barney, 139 
Mass. 304, 2 N. E. 107. Though it is probable 
the weight of authority, even among cases strong- 
ly adhering to the one satisfaction rule, applying 
it to all releases of joint tort feasors, is the 
other way. See note to the case of Snyder v. 
Mutual Telephone Co., Iowa, 112 N. W. 776, in 
14 L. R. A. (N. S.) 322. 





FR RE me = 








250 CENTRAL LAW JOURNAL. _ No. 14 








The more generally accepted theory takes as 
its basis that a covenant not to sue exhausts 
itself, as a general proposition, in a contract 
between the parties thereto. Irvine v. Millbank, 
15 Abb. Pr. N. S. 378, affirmed in 56 N. Y. 
635; Bloss v. Plymale, 3 W. Va. 393, 100 Am. 
Dec. 752; Arnett v. Mo. P. R. Co., 64 Mo. App. 
308. And if the instrument under seal recites 
that it is a “covenant never to sue,” parol evi- 
dence would be allowed to show whether it was 
intended, in a legal sense, as full satisfaction for 
an injury. O’Shea v. New York C. & St. L. R. 
Co., 105 Fed. 363, 64 C. C. A. 601. This meaning, 
as we understand the ruling, that a mere cov- 
enant never to sue so distinctly falls short of 
satisfaction in the way of a bar, that its introduc- 
tion into the instrument creates an ambiguity. 

In Miller v. Beck, 108 Iowa 575, 79 N. W. 
344, it is ruled that, where it is clear that there is 
no intent to release or discharge a debt but to 
relieve from liability, there is a mere covenant 
not to sue. May one accept a sum understood 
between him and one of several joint tort feasors 
as part satisfaction of a claim for unliquidated 
damages and call his agreement not to sue a 
covenant not to sue upon a debt? 

In Chicago v. Babcock, 143 Ill. 358, 32 N. E. 
271, the court speaks as follows: “The pending 
suit against Le Cardi was dismissed and a writ- 
ten agreement was signed that no action should 
be begun against Le Cardi by appellee. The 
legal effect of such a covenant is not the same 
as that of a release. A covenant not to sue a 
sole tort feasor is, to avoid circuity of action, 
considered in law a discharge, and a bar to an 
action against such tort feasor. But the rule is 
otherwise where there are two or more tort 
feasors, and the covenant is with one of them 
not to sue him. In such case the covenant does 
not operate as a release of either the covenantee 
or the other tort feasors, but the former must 
resort to his suit for breach of the covenant and 
the latter cannot invoke the covenant as a bar 
to the action against them.” 

Here it is seen that such an agreement is col- 
lateral to the right of action and a mere rule 
to avoid circuity of action will not operate, if it 
is attempted to extend it beyond the parties to 
the covenant. 

Coming back, however, to our query as to 
applying covenant not to sue, resting as it must 
upon a consideration to be valid, to a claim for 
unliquidated damages, we find it ruled in Ellis 
v. Exson, 51 Wis. 138, 36 Am. Rep. 830, 6 N. W. 
518, that, where damages are subject to computa- 
tion, an amount less than the whole when not 
received in full satisfaction is only a bar pro 
tanto against another wrongdoer. If not com- 
putable with reasonable certainty it is said the 
cases are in conflict as to such rule applying. 

In Gilbert v. Finck, 173 N. Y. 455,66 N. E. 
133. 6t L. R. A. 807, 92 Am. St. Rep. 623, it is 
aid that reservations, in releases, not limiting 
them to damages liquidated or unliquidated, 
found in settlements with one of several joint 
tort feasors, “are not uncommon and their treat- 
ment has been the subject of frequent adjudica- 
tion by the courts,” and the rule in New York 
is not to extend them beyond their clear intent. 

The court further says: “In England the mod- 
ern authorities appear to be quite uniform upon 





the question. They are to the effect that, as be- 
tween joint debtors and joint tort feasors, a re- 
lease given to one releases all: but if the 
instrumert contains a reservation of a right to 
sue the other joint debtor or tort feasors. it is 
not a release, but in effect a covenant not to sue 
the person released, and a covenant not to sue 
does not release a joint debtor or a joint tort 
feasor.” 

In accord with what is said to be the uniform 
rule in England seem Chicago & A. R. Co. v. 
Averill, 224 Ill. 516, 79 N. E. 654; Robertson v. 
Traumell, 98 Tex. 364, 83 S. W. 1008. 

In Carey vy. Bilby, 129 Fed. 203, 63 C. C. A. 361, 
Judge Thayer cites some of the opposing cases 
and states his view to be along the English line 
of cases, saying, the instrument with such a 
reservation should not be treated as a “technical 
release,” but “rather as a covenant not to sue 
the party in whose favor the instrument runs.” 

He says this doctrine “has the merit of giving 
effect to the intention of the party who executes 
such an instrument, which should always be done 
when the intention is manifest and it can be 
given effect without violating any rule of law, 
morals or public policy. * * * The law favors 
compromises generally, and it is not perceived 
that an arrangement of this kind should be 
regarded with disfavor.” 

In Home Tel. Co. v. Fields, 150 Ala. 306, 43 
So. 711, the Supreme Court of Alabania con- 
strued a code provision, providing that “all re- 
ceipts, releases, and discharges in writing, whether 
a debt of record or a contract under seal or other- 
wise, must have effect according to the inten- 
tion of the parties thereto, and all settlements 
in writing made in good faith for the composition 
of debts must be taken as evidence and held to 
operate according to the intention of the parties” 
imposed the like conclusion as a_ legislative 
policy. 

This seems to be the trend of later decisions, 
and, considering the absolute right of a plaintiff 
to sue one or as many joint tort feasors as he 
pleases, it would seem that any arrangement he 
has with one is of no legal concern to another, 
except that policy should extend to preventing 
him from collecting more than full damages from 
all. Any other rule would seem to be an inter- 
ference with the right of contract and uselessly 
to foster litigation. 








HUMOR OF THE LAW. 


In a country police court a man was brought 
up by a farmer accused of stealing some ducks. 

“How do you know they are your ducks?” 
asked the defendant’s counsel. 

“Oh, I should know them anywhere,” replied 
the farmer, and he went on to describe their 
different peculiarities. 

“Why,” said the prisoner’s counsel, “these 
ducks can’t be such a rare breed. I have some 
very like them in my own yard.” 

“That’s not unlikely, sir,” replied the farmer; 
“they are not the only ducks I have had stolen 
lately!” 

“Call the next witness,” said counsel.—Ideas. 
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1. Aetion—Separate Actions on One Demand. 
—A defendant may either expressly or implied- 
ly consent to the institution of separate actions 
or a single demand, and such consent will be 
presumed unless he pleads the former action 
in bar or otherwise objects in the trial court.— 
Southern Pac. Ry. Co. v. United States, C. C. A., 
186 Fed. 737. 

2. Assignments for Benefit of Creditors—At- 
torney Fees.—The chanceiior in proceedings to 
allow attorney’s fees is not bound by evidence 
of the value of the services rendered in his 
court.—Shively v. Daviess County Bank & Trust 
Co., Ky., 137 S. W. 1086. 


3.——Discharge.—Discharge of a partner un- 
der an assignment for the benefit of firm cred- 
itors discharges his associates.—Blodgett v. In- 
glis, Wash., 8 Pac. 1043. 


4. Assumpsit—General Issue.—A defendant in 
assumpsit who pleads the general issue held 
entitled to prove the nonexistence of any in- 
debtedness at any time.—Huff v. Simmers, Md., 
79 A. 1003. 


5. Attorney and Client—Reconveyance.—An 
attorney who took the title to stock belonging 
to his client cannot refuse to reconvey because 
the stock was transferred to enable the client 
to hinder and delay his creditors.—Lindsley v. 
Caldwell, Mo., 137 S. W. 983. 


6. Banks and Banking—Agency.—Where O. 


deposited notes with defendant bank, for col- 
lection only, and as the property of plaintiff, 





held plaintiff was entitled to demand and re- 
ceive them and the proceeds, whether under a 
prior contract between plaintiff and O. they be- 
longed to plaintiff, or O. was thereunder mere- 
ly indebted to plaintiff, and this though the 
contract was illegal.—Arkansas Fertilizer Co. v. 
City Nat. Bank, Tex., 137 S. W. 1179. 


7. Bankruptey—Equity.—A bankruptcy court 
in passing on a fraudulent attempt by the bank- 
rupt to extend his exemptions acts as a court 
of equity.—In re Gerber, C. C. A., 186 Fed. 693. 


8. Concealment of Assets.—Under Bankr. 
Act, § 29b, a concealment by a bankrupt from 
the trustee after his appointment of, and a 
failure to deliver over to him on demand, any 
property which the bankrupt has, held an of- 
fense as of any date the concealment continues. 
—United States v. Stern, D. C., 186 Fed. 854. 

9. Contempt before Referee.—Where a pe- 
tition to punish a bankrupt for contempt alleg- 
ed that ‘the contempt consisted in his commit- 
ting perjury on his examination before a ref- 
eree, a conviction could not be sustained by 
proof of a refusal to be examined according to 
law, under Bankr. Act, § 41.—Magen v. Camp- 
bell, C. C. A., 186 Fed. 675. 

10. Special Deposit.—A special deposit with 
a mercantile concern held either a loan or in- 
vestment in the business, to be settled in bank- 
ruptcy in accordance with the claims of gen- 
eral creditors.—Riley v. Pope, D. C., 186 Fed. 
857. 

11. Stockbroker.—Where a bankrupt stock- 
broker had not sold pledged collaterals, but 
had only repledged them, his right to sell the 
same, if any, was not material to a determina- 
tion of the rights of owners to the proceeds as 
against general creditors.—United Nat. Bank v. 
Tapan, R. IL, 79 A. 946. 

12. hules.—The rules and forms prescribed 
by the Supreme Court under and by virtue of 
the bankruptcy act for its administration have 
the force and effect of law.—In re Gerber, C. C. 
A., 186 Fed. 693. 

13. Bills and Notes—Burden of Proof.—Where 
a note was secured by fraud, and without con- 
sideration, held that a subsequent holder had 
the burden of proving that he took without 
knowledge of the failure of consideration.— 
Taylor v. Trussell, Tex., 139 S. W. 660. 

14. Fraudulent Procurement.—That one 
was induced to sign a written contract by false 
representations as to its contents held avail- 
able as defense to suit on notes based on the 
contract.—T. I. Thomason & Son v. E. Goldman 
& Co., Ga., 71 S. EB. 596. 

15. Place of Payment.—The maker of a 
note payable at a particular bank does not dis- 
charge his obligation by depositing in the bank 
funds with which to pay the same, in the ab- 
sence of a deposit of the note in the bank for 
collection.—Kerbaugh v. Nugent, Ind., 95 N. E. 
336. 

16. Statute of Limitations.—The privilege 
of pleading the statute of limitations is person- 
al to a debtor.—Carr v. Rountree, Ga., 71 S. E. 
589. 

Fe Be Lex Loci.—In an action involving a 
note transferred in Missouri, a rule of Missouri 
law not based upon any statute, contrary to the 
law of the forum, and the weight of authority, 
is not binding upon the domestic courts.— 
Third Nat. Bank of Springfield, Mass., v. Na- 
tional Bank of Commerce, Tex., 139 S. W. 665. 
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18. Boundaries—Survey.—In determining the 
extent of a survey, the beginning corner is of 
no higher dignity or importance than any other 
corner.—Combs v. Valentine, Ky., 137 S. W. 1080. 


19. Caneellation of Instruments—Status Quo. 
—To justify a rescission of a contract, the facts 
must show that plaintiff is entitled in equity 
to the relief, and the court must be able sub- 
Stantially to restore the parties to the posi- 
tion which they occupied before they entered 
into the contract.—Sweeney vy. Foster, Va., 71 
S. E. 548. 

20. Carriers—Carmack Amendment.—Act of 
Congress Known as the “Carmack Amendment 
to the Hepburn Bill, and as the “Initial Carriers’ 


Act,” is constitutional.—Sturges v. Detroit, G. 
H. & M. Ry. Co., Mich., 131 N. W. 706. 

21.- Drayage Company.—A drayage com- 
pany receiving goods from a railroad company 
held liable as an insurer.—Arkadelphia Milling 
Co. v. Smoker Merchandise Co., Ark., 139 S. W. 
680. 

22. Reasonable Rates.—The rule that the 





reasonableness of rates prescribed by state au- 
thority for state business must be determined 
by the intrastate business held not to apply to 
a railroad built and operated essentially for 





interstate purposes.—Washington Southern Ry. | 
Co. v. Commonwealth, Va., 71 S. E. 539. 
23. Res Ipsa Loquitur.—There is no pre- 


sumption of negligence on the part of a carrier 
from the mere fact of the fall of an open car 
window on the arm of a passenger.—Boucher v. 
Boston & M. R. R., N. H., 79 A. 993. ; 

24. 28-Hour Law.—The time consumed in 
loading and unloading stock is not to be consid- 
ered a part of their confinement under the 28- 
hour law.—United States v. Northern Pac. Ter- 
minal Co., C. C., 186 Fed. »47. 

25. Chattel Mortgages—Lex Situs —When a 
chattel mortgage is executed in a state other 
than that in which the property is situated, the 
lex situs governs.—Third Nat. Bank of Spring- 
field, Mass., v. National Bank of Commerce, Tex., 
139 S. W. 665. 

26. Collision—Vessels at Sea.—lIt is the duty 
of a steamer sighting a sailing vessel ahead at 
sea to watch with the highest diligence her 
course and movements so as to be able to adopt 
such timely measures of precaution as may be 
necesSary to prevent a collision.—Oceanic S. 8. 








Co. vy. Simpson Lumber Co., C. C. A.. 186 Fed. 
764. 
27. Commerce—Hours of Labor.—Interstate 


railroads and employees wholly engaged in local 
business were not affected by Act March 4, 
1907, making it unlawful for any carrier, sub- 
ject to the act, to permit employees to remain 
on duty for a longer period than that prescrib- 
ed.—Baltimore & O, R. Co. v. Interstate Com- 
merce Commission, 31 Sup. Ct. 621. 

28.——Natural Gas.—Natural gas, when re- 
duced to possession, belongs to the owner of 
land and*may be the subject of intrastate and 
interstate commerce.—West v. Kansas Natural 
Gas Co., 31 Sup. Ct. 564. 

29. Compromise and Settlement—Validity.— 
It is not essential to the validity of a compro- 
mise and settlement that the claim, if bona fide, 
be valid or enforceable in law.—Minehan v. 
Hill, Sup. Ct., 129 N. Y. 873. 

30. Conspiracy—Election Laws.—The right or 
privilege to vote at an election for a member of 
the House of Representatives of the United 








States is a right or privilege secured by the 
Constitution of the United States, and such right 
is therefore within the meaning of section 5508 
of the Revised Statutes of the United States (U. 
S. Comp. St. 1901, p. 3712).—Felix v. United 
States, C. C. A., 186 Fed. 685. 

31. Subornation of Perjury.—In a prosecu- 
tion for conspiracy to defraud the United States 
by subornin~ persons to commit perjury in mak- 
ing entries under the timber and tie act, evi- 
dence of acts and statements of the alleged 
perjurers long after the verification and filing 
of their statements neld inadmissible to show 
motive.—Dwinnell v. United States, C. C. A., 186 
Fed. 

32. Constitutional Law—Due Process of Law. 
—Due process of law held not denied by the 
Supreme Court of Philippine Islands making an 
order when accused was absent from the court 
requiring the judge below to supply deficiencies 
in the record.—Dowdell v, United States, 31 Sup. 
Ct. 590. 





754. 





. — 
33. Special Corporations.—The legislature 
may create special public quasi corporations 


designated parts 
Youngsville 


for governmental purposes in 
of the state. 3oard of Trustees of 
Tp. v. Webb, N. C., 71 S. E. 520. 





34. Corporations—Ratification.—The vice- 
railroad company could not, as 
a member of the corporation’s executive com- 
mittee, ratify his own unauthorized acts so as 
to bind the corporation.—Kansas City, M. & O. 
Ry. Co. of Texas v. City of Sweetwater, Tex, 
137 S. W. 1117. 

35. Contracts—Rescission.—Fraud justifying 
the rescission of a contract in equity is fraud 
justifying an action for damages.-—New Vv. 
Jackson, Ind., 95 N. E. 328. 


president of a 


36. Corporations—Foreign Corporations.— 
When a foreign corporation brings suit in this 
state, it will be presumed that it is rightfully 
in the state and properly in court until the 
contrary is made to appear.—Eclipse Silk Mfg. 
Co. v. Hiller, Sup. Ct., 129 N. Y. 879. 

37. Sale of Stock.—Where stock of a cor- 
poration is sold on subscription, a consideration 
is implied.—Fordyce v. Humphrey, lowa, 131 
N. W. 686. 

38. Courts—Jurisdiction.—A federal court has 
jurisdiction of a suit by an unsuccessful bidder 
for public work to enforce any rights to which 
he may be entitled to be determined according 
to the local law in accordance with the facts 
and the statutes involved as construed by the 
highest state tribunal.—United States Wood 
Preserving Co. v. Sundmaker, C. C. A., 186 Fed. 
678. 

39. Remedy.—A writ of error will not lie 
from the Supreme Court of the United States 
to review an order of a Circuit Court commit- 
ting a district attorney for contempt in disobey- 
ing an order to return books and paper in his 
possession which had been seized in violation 
of constitutional rights.—Wise v. Mills, 31 Sup. 
Ct. 597. - 

40. Criminal Law—Trial.—Person charged 
with misdemeanor, the punishment for which is 
a fine only, need not be present at the trial, but 
must be where the punishment includes im- 
prisonment.—Stuart v. State, Okl., 8 Pac. 1026. 

41. Damages—Physician and Medicine.—One 
suing for personal injury is not entitled to show 
payments to a physician and an apothecary, 
without showing necessity for the drugs and 
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services.—Meade v. Goldman, Sup. Ct., 129 N. 
Y. 899. 

42. Death—Common Law.—An action for the 
negligent death of a servant does not lie at 
common law, but the right to recover is wholly 
statutory.—Farmers’ & Mechanics’ Nat. Bank 
v. Hanks, Tex., 137 S. W. 1120. 

43. Deeds—Unrecorded Deed.—The mere fact 
that a grantor for a number of years retained 
a deed and did not record it does not affect the 
validity of the instrument.—Higgins v. Gose, 
Ky., 1387 S. W. 1038. 

44, Undue Influence. — Undue influence 
which will avoid a deed is an unlawful or 
fraudulent influence which controls the will of 
the grantor.—Hacker v. Hoover, Neb., 131 N. 
W. 734. 

45. Divorece—Marriage Without Affection.— 
That a wife married merely as a matter of 
convenience, without affection for her husband, 
does not affect her right to a divorce.—Ryan v. 
Ryan, Mo., 137 S. W. 1014. 

46. Dower—Common Law.—At common law a 
demand of dower is not necessary to the main- 
tenance of an action for its recovery.—Sprague 
v. Stevens, R. L, 79 A. 972. 

47. Ejectment—Stare Decisis.—Where, pend- 
ing an action of ejectment to recover land in 
Georgia brought by a devisee under a will duly 
executed and probated in South Carolina, the 
Supreme Court of Georgia overruled its for- 
mer decisions, and held that such an action 
could not be maintained until the will was 
probated in that state, the probating of the 
will there hefore tria! was sufficient to con- 
firm plaintiff’s title and support the action.--- 
Northrop v. Columbian Lumber Co., C. C. A., 1%5 
Fed. 770. ; 

48. Equity—Cross Bill.—A ¢ross-bill may lhe 
filed as a matter of defense based on facts 











arising after the cause is at issue; such defense 


not being available by plea or answer.—Thomas 
v. Thomas, IIll., 95 N. E. 345. 

49. Estonpel—Constructive Notice.—That an 
occupant under unrecorded title was his gran- 
tor’s son held not to affect his rights against 
a purchaser under a_ sheriff’s deed with con- 
structive notice of the son’s rights.—Bliss v. 
Waterbury, S. D., 131 N. W. 731. 


50. Evidence—Ambiguity in Contract.—To 
explain uncertainty in a contract, parol evi- 
dence of the circumstances surrounding its exe- 
cution, including the position of the parties and 
the things said and done by them, is admis- 
sible.—Sturges v. Detroit, G. H. & M. Ry. Co., 
Mich., 131 N. W. 706. 

51. Bill of Lading.—So far as a bill of lad- 
ing is a contract of shipment and not a mere 
receipt for the goods, it cannot be varied by 
prior or contemporaneous oral agreements be- 
tween the parties.—Sturges v. Detroit, G. H. & 
M. Ry. Co., Mich., 131 N. W. 706. 

52. Competency.—Parol evidence is admis- 
sible to show that a written contract, purport- 
ing to relate to a lawful transaction, was in 
fact a wagering contract.—Roberts v. Arnall, 
Ga., 71 S. E. 590. 


53. 

















Declarations by Party in Possession.— 
Statements made by a grantor of land before 
he executed the deed and while the title was in 
him are admissible against his subsequent 
grantee, but statements or declarations made 
after his execution of the deed are not so ad- 
missible-—Northrop v. Columbian Lumber Co., 
Cc. Cc. A., 186 Fed. 770. 








54. Foreign Law.—Where an excerpt from 
a decision offered by the defendant as proof of 
the law of a foreign state did not show the date, 
it could not be taken as establishing the law 
of that state at the time the obligation arose, 
the burden of proof being upon the defendant. 
—Third Nat. Bank of Springfield. Mass., vy. Na- 
tional Bank, of Commerce, Tex., 139 S. W. 665. 





Judicial Notice.—The federal courts 
take judicial notice of the laws of every state. 
—Edwards vy. Smith, Tex., 137 S. W. 1161. 


56. Judicial Cognizance.—The Supreme 
Court will take judicial notice that the favorite 
method of avoiding dramshop acts has been to 
sell beverages which appear to have no intoxi- 
cating properties, but which in fact contain al- 
cohol.—state v. Hanson, Mo., 137 S. W. 968. 


55. 








57. Franchises — Construction.—Franchises 
and special privileges must be construed most 
strongly against the grantee and in favor of 
the government.—Boise City, Idaho, v. Boise 
Artesian Hot & Cold Water Co., C. C. A., 186 
Fed. 705. 


58. Fraud—False Representations.—False 
representations, to be actionable, must be of a 
past or existing fact, and the mere promise to 
do something in the future will not support an 
action for deceit.—Pile v. Bright, Mo., 137 S. 
W. 1017. 


59. Statement of Fact. — An unqualified 
statement of a fact, made to induce another to 
act on it, held to imply that the person making 
it knows it to exist authorizing the imputation 
of a fraudulent purpose in case the fact does 
not exist.—New v. Jackson, Ind., 95 N. E. 328. 


60. Fraudulent Conveyances—Reservation by 
Assignor.—An assignment as security for a debt 
of a cause of action for damages under an in- 
demnity bond, held not, as a matter of law, to 
hinder, delay, or defraud creditors because of 
a reservation of the assignor of any surplus 
remaining.—Merillat v. Hensey, 31 Sup. Ct. 575. 


61. Gifts—Estoppel.—Though parents  fre- 
quently declared their intention to give away 
certain property they are not bound by these 
declarations where they retain possession, but 
may dispose of their property, as they wish.— 
In re Bremer’s Estate, Iowa, 131 N. W. 667. 

62. Highways—Prescription.—That a road is 
a public highway may be proved by showing 
that it was made such by prescription.—Davis 
v. State, Ga., 71 S. E. 603. 


63. Homieide—Conspiracy.—Each defendant 
engaging in execution of the conspiracy held 
punishable for homicide committed pursuant to 
the conspiracy, regardless of who fired the shot. 
—Anderson v. Commonwealth, Ky., 137 S. W. 
1063. 


64. Evidence.—In a prosecution of a mil- 
itiaman for killing a citizen in time of peace, 
evidence that the militia is part of the United 
States soldiery, and concerning the instructions 
to soldiers and to defendant individually, held 
immaterial.—Maniey v. State, Tex., 137 S. W. 
1137. 

65. Dying Statements.—The fact that dying 
statements were elicited by questions held not 
to affect admissibilitv of statements.—Smith v. 
State, Ga., 71 S. E. 606. 

66. Indians—Guardianship.—Congress has a 
right to determine when the guardianship which 
is maintained over the Indian shall cease.— 
Tiger v. Western Inv. Co., 31 Sup. Ct. 578. 
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67. Indictment and Information—Immaterial 
Defect.—Motion to quash indictment held not 
‘to be sustained, unless the defect complained of 
tends to prejudice the substantial rights of the 
defendant.—Fisher v. State, Ohio, 95 N. E. 908. 


68. Insurance—Notice to Aagent.—Where the 
policy required notice of loss to be given to 
the company, notice to its agent was not suffi- 
cient.—Caldwell v. Virginia Fire & Marine Ins. 
Co., Tenn., 139 S. W. 698. 

69. Injunction—Allegata and Probata.—Plain- 
tiff in an action for injunction on the theory 
and proof of obstruction of a right of access 
held not entitled to relief on theory of inter- 
ference with a private right of way.—Weeks v. 
New York, W. & B. Ry. Co., Sup., 129 N. Y. 888. 

70. Insurance—Forfeiture.—Recovery cannot 
be had on a fire policy on a building in which 
fireworks were kept at the time of the fire, the 
policy being conditioned to be void in such a 
case, though the building is described as a “gen- 
eral merchandise’ store.—Norfolk Fire Ins. Co. 
v. Talley, Va., 71 S. E. 534. 

71. Surrender.—The authority of insured 
to hold for the beneficiaries, the policy being 
special and limited, heid insurer in accepting a 
surrender was bound to know the extent of 
the authority.—IFerguson vy. Phoenix Mut. Life 
Ins. Co., Vt.. 79 A. 997. 

72. Valid Provisions.—Provision of a pol- 
icy, insuring against losses by insolvency of 
customers, for giving insurer a final statement 
within 30 days of expiration of policy, insurer 
otherwise not to be liable, held valid.—Shedd v. 
American Credit-Indemnity Co. of New York, 
Ind., 95 N. E. 316. 

73. Landlord and Tenant—Tenancy at Will.— 
An intending purchaser, entering into posses- 
sion of real estate under an insufficient con- 
tract of purchase, is merely a tenant at will.— 
Burrows v. Fischer, Co. Ct., 129 N. Y. 902, 

74. Covenant.—A lessor cannot sue subleg- 
see on lessees covenant to pay rent.—Kimbriel 
v. Montgomery, OKl., 8 Pac. 1013. 

75. Life Estates—Injury to Corpus.—An own- 
er of a life estate held entitled to sue for dam- 
ages to his property caused by the building of 
a railroad cut and grade through the premises 
in front of his house.—Polk v. Haworth, Ind., 
95 N. E. 332. 














ate div- 
idend is payable in stock, and the stockholders 
turn such stock into money, as between a term 
beneficiary and remainderman, the one entitled 
to the dividend is entitled to participate in !*ke 
proportion in the converted fund.—Soehnlein v. 
Soehnlein, Wis.. 131 N. W. 739. 


77. Master and Servant—Inspection by Mas- 
ter.—-A railway company’s duty to inspect cars 
for appliances imperiling trainmen held not af- 
fected because the cars are received from an 
independent line.—St. Louis, I. M. & S. Ry. Co. 
v. Webster, Ark., 137 S. W. 1103. 

78. Safety Appliance Act.—A carrier using, 
in moving interstate traffic, cars whose condi- 
tion does not satisfy the requirements of the 
safety appliance acts, cannot escape the penalty 
prescribed by showing that it had used rea- 
sonable care in inspection.—Chicago, B. & QQ. 
Ry. Co. v. United- States, 31 Sup. Ct. 612. 

79. Safety Appliance Acts.—Contributory 
negligen:e of an employee is a defense to an 
action under Safety Appliance Act, though by 
section 8 assumption of risk is excluded.— 











Schlemmer v. Buffalo, R. & P. Ry. Co., 31 Sup. 
Ct. 561 
80. Vice Principal.—A servant superintend- 


ing the erection and shifting of scaffolds on a 





building held a vice principal.—Southwestern 
States Portland Cement Co. v. Riser,,Tex., 137 
Ss. W. 1188. 


81. Mandamus—Contractual Rights.—Man- 
damus does not lie to enforce purely contractual 
rights.—Littell v. Webster County, Iowa, 131 N. 
W. 691. 

82. Mechanics’ Lien—Lienable Item.—Those 
furnishing lumber used to make the forms for 
a concrete building held to have a mechanic's 
lien.—B. F. Avery & Sons v. Woodruff & Cahill, 
Ky., 137 S. W. 1088. 

83. Authority.—A tenant has no authority 
to make repairs or cause improvements to ‘be 
made on the leased premises which will sub- 
ject the owner's interest in the land to a me- 
chanic’s lien.—Carter v. Keeton & Coleman, Va., 
71 S. E. 554. 

84. Mines and Minerals—Subjacent Support. 
—Where the estate in the minerals in land un- 
derneath the surface is severed from the estate 
in the surface, the owner of the surface is en- 
titled to subjacent support from the owner of 
the minerals.—Piedmont & George’s Creek Coal 
Co. v. Kearney, Md., 79 A. 1013. 

85. Monopolies—Restraint of Trade.—The 
words “restraint of trade” in Anti-Trust Act, 
should be given a meaning which will not de- 
stroy individual right to contract, and render 
difficult any movement of trade in the char- 
nels of commerce, the free movement of which 
it was intended to protect.—United States v. 
American Tobacco Co., 31 Sup. Ct. 632. 


86. Mortgages—Default Maturing Principal. 
—A provision in a mortgage that, on failure 
to pay any one of the notes secured at maturity, 
all of them should become due and payable, held 
not a provision for penalty or forfeiture, but a 
contract fixing the time and conditions on 
which the wkole debt would mature.—Kerbaugh 
v. Nugent, Ind., 95 N. E. 336. 

87. Deed Absolute in Form.—Whether a 
deed absolute in form is to be regarded as a 
mortgage depends on the circumstances under 
which it was made and the relations and nego- 








tiations between the parties.—Batchelder Vv. 
Randolph, Va., 71 S. E. 533. 
88. Neglect.—That premises in possession 





of a mortgagee were sometimes leased at a low- 
er rental than at others, and that a part of the 
property was vacant Several times, is not con- 
clusive that a decrease in rent was due to neg- 
lect of the mortgagee.—Whitley v. Barnett, Ia., 
131 N. W. 704. 

89. Municipal Corporations—Contributory 
Negligence.—It is not necessarily contributory 
negligence for a pedestrian to attempt to cross 
a street at a place other than a regular cross- 
ing, but he must use care proportionate to 
known danger.—City of Indianapolis v. Shoenig, 
Ind., 95 N. E. 324. 

90. Permits.—A municipal ordinance fixing 
the fees for permits for the erection of build- 
ings and other structures must, in the absence 
of anything to the contrary, be presumed to be 
reasonable and valid.—St. Louis Gunning Adver- 
tisement Co. v. City of St. Louis, Mo., 137 S. W 








91. Use of Streets.—A municipal corpora- 
tion under general authority to grant the use 
of its streets for water mains was only entitled 
to grant such use for a fixed reasonable period 


and not in perpetuity.—Boise City, Idaho, v. 
Boise Artesian Hot & Cold Water Co., C. C. A, 
186 Fed. a 

92. Vendor and Purchaser—Contract.—A 


provision that a contract of sale shall become 
void on default of grantee does not make the 
contract void, except at the option of the gran- 
tor.—Cape May Real Estate Co. v. Henderson, 
Pa., 79 Atl. 982. 

8. Constructive Notice.—The registration 
of deeds having defective certificates does not 
operate as notice under the registration laws. 
—Hitt v. Caney Fork Gulf Coal Co., Tenn., 139 
S. W. 693. 

94. Waters and Water Courses—Public Util- 
ity—An irrigation district is a public quasi 
corporation, and holds its property in a proprie- 
tary capacity, so that it must bear the burden 
of proprietary ownership.—City of Nampa v. 
Nampa & Meridian Irr. Dist., Idaho, 8 Pac. 979. 
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